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"POETRY.

Age and Youth.

Bpring was biey ficths woodlands,
Clinibing wp from peak 1o peak,

A in old mnn ent wnd braoded,
Wit a fush upon his chuek,

Muny yonrd prosiad hard apon him,
Aid liiw Hiving teiinida wern few,

And froim out the sbmbre fonturg
Peoubles delfead inth view,

Thora is sometliing minves us strangsle,
I ol rudoe geay with yaiirs

Yot there's anmething far wora souching
I an old faco 5t with tetirs.

And he sat there, sadly sighing
Oep B foehlonogs and wronge,
Though the Linds outsiide his winidow
Tathest ol sumpiee in thile songu.

Bat, hold ! A rhange canies 6'or it
Where mre nll hig porrdws now §
Conld they belivu hia heart as quickly
An the gloom elonds 1ef s braw !

Up the green slopo of hia gardon,
st the dial, he has rdn

Tlhigeo young girls, with bright eyes shining.
Like thoir brown bonds, bvthe sun |

There wak Fanny, fimod e wiglom
Anl fair Allen, Fanied for pride ;

And one that coubd say My unile,"”
And said it elye Blside,

And that viston stantled mamaripe,

That sonet il all secnes of srify,
ag Moods of hallaowed sunshing

mgh the ragged rents of Ny,

Thom thiey ook Wim from his study,
Through tong tanes and topgled bowern
Oue nto thie shiaded valleys,
Richiy thuted o'er with dowors.

And he blesged thilr muorpry vuicow,
Blngtog rennd him ow he wont,

For the sight of thokr wild gladness
Filled bis own heart with content,

Al that night I“r-' eipe nbiout him
Faroff meadews picturad fidr,

Anid otd swomds in whiteh he wandercd
Era he koow tha nanee of cnre

And ho apid: “Thows 2ngel Cacon
Taks the whitameas feotm ong

THE CONSCRIPTION ACT.

w hairet!

The Supreme Court of Peunsylvapia
Becides the Conseription Act Uncou- |

stilutioaal.

Un Monday, November 0th, 1563, the
Suprewe Court, sitting at Pittsburgh, Pa.,
rentered o decision in the matter of the
ipplication of three drafted men belonging
10 ].'hil:u.[-_lp'l.niu, whe fited Bills 1o Eijuity
to ekt the Constitutionality of the Uon-
soription Aet,  The applicaiions were for
injunctions to restrain the Government
officers from sending the compluinants
iuto the military service.  The Ceurt de-
cides the Act of Uongress uncanstitutivnsl,
aul grauts preliminary injunctions ineach
Case,

Kncedler vs. Line, aud others.
vs. Laune and others,
muan aud others,

OPINION OF CHIEF JUSTICE LOWRITE.

These are three bills in equity whercin

the plaintls eloine relict against the de-
feudants who, aecting under the Not of
Qungress of the 3d of Muareh last, well
kuown as the Conseription Act, cliim to
coerce the p!uiul:lﬂ to cuter the army of
the United States as drafted soldiers The
elaim ol the plaintiffs is founded on the
ahjection that that act is uncoustitutionsl,
Tho gquestion i3 raised by 8 motion for a
reliminary injunetion, and might bave
been heard by a single judge.  But at the
reruest of our brother Woodward, who
ullowad the motion, apd on agcount uf the
vreat importance of the question, wo all
igraed to sit wgether at the argument.—
Thut wo nre very sorry that we are left to
cousiver tho subject without the aid of an
srgument on bebialf of the Government, by
e proper legal officers of the Govern:
ment baving deemed their duty ot to ap-
AT,

Tlar want of this assistance T eannot facl
such an entire convietion of the truth of
my conclusions a8 I would otherwise have,
for [ cannot be sure thut L have not over-
looked some grounds of argument that are
if decisive importance,  But the decision
www 1o be made is only preliminary to the
fina] hearing, and itis to be hoped the
riews of the law officers of the Govern-
went will not then be withheld

We haye, however, a much greater dif-
fiouity in the decision of this question, and
sue that is quite inevitable. Lt is founded
on the fact that the guestion has bocoma
1 question of politics, ind the great par-
ies of the country have divided upon it
*cople have not awaited the decision of
ihe courts oo the subjeet, and eould not be
expected to do so; but have studied and
deeided it for themselves, or have rallied,
in opposing ranks, in support of leéaders
who profoss to huye stadied it or huve done
s, Our own history shows that our courts
have vo meoral nuthority adequate to
being sueh divisions ioto unity, ‘I'hat
gort of nuthority requires n much lnrger
degree of mutual confidenee between the
courts and the peaple than is usual in our
experience, especially in times of popular
excitement,

All men believe (themselves impartial in

Smith
Nichols vs. Leh-

the decision even of party questions, and, |

therofore, it is impossible for them to
ubandon their decisions on the mere au-
thority of any one, unless when they feal
that authority to be final, Partiality in
such mattera seldom proceeds from any
dishonest purpose, and gencrally urises
from giving undue prominence to some
purpose or idea that is, in itsell, quite

proper, and, of course, this is usually done |
In times of exeite-

quite uneonscioualy.
ment it is quite impossible to avoid this,
acd hence in such fimes moderate views
Bro very rure to be eondemoed, und even
Govornment jteelf, in &1l its Departments,

|is sure to be driven into measurcs whioh,
lin the courso of o few yenars, are gondem-
ned and pass away. With a sort of moral
polarity, the extremes of social excitemont
breed each other, nud moderation falls,
for o while, powerless botwean them, and
usually it is only by severe sooial trials
that this condition of socicty is remedied,
and then it is discovered whut were the
purposes and ideas to which undue prom-
inenee had been given, to the disturbanee
of the order end harmony of the State,

On this question we ought to be able to
aveid this vice, which is so common in all
moral and political reasoning ; for our ap-
penl is to the Constitution, a written stan-
dard, adopted by us all, sworn to by many
of us, and obligatory on all who exercise
the rights of citizenship under it, until
they ean secare its alteration in a regular
and peaceable way. By that standard
alone can we try this act, Is it author-
ized by the Federal Conatitution ? I
_ That Constitation, adopting our histor-
ical experience, recoguizes two sorts of
militury land forees—the militia and the
army, someiimes ealled the regular, and
| #ometimes the standing army—and dele- |
gated to Qongress power “to raise and
stpport ariies” nod “to provide for call- |
ing forth the militia to execute the laws |
of the Union, suppress insurreetions and
repel invasions,”  But though this act of
ongress is intended 1o provide means for
suppressing the reballion, yet it is appar-
ent that it is vot tounded on the power of
“ealling forth the militia” for those who
are drafted nnder it have not been armed,
organized and diseiplined under the militin
faw, and aro nov called lorth as wmilitia
untler State oflicers as the Constitution res
quires,—Art. 1, 8, 16,

[t ig, therefore, ouly upon ths power to
raise armios that this act can be lonnded,
and as this power is undisputed, the ques-
tion 15 made to turn on the ancillary pow-
er to pass “ill laws whicl shall be neces-
sary und mroper” for that purpose.—Art.
[ 1,8, 18, " Iiis thorefora a question of the
{ mmwle of excreising the power of raising

armics.  Is it admissible to ¢all foreed re
criiting o “necessary und proper’ mole
of exercising this power 1

ke fact ol rebellion would not ssem
to moke it a0, becauso the inadequacy or
insullicicuey of thoe permanent nod active
furces of the Goverament lor sush 4 case
is expryzsly provided fur by the power to
¢all forth the ueually dormant forco, the
militia ; and that, therefore, is the only
remedy allowed, ut lenst until it has been
fully tried and failed, aceurding to the
maxing, repressio uatis est ex-lusin alter
tiey, aod exprossum facit cessare tacifien.
No other mode ean be necessary and pro-
per =0 long as a provided mode remains
untried ; and the foree of theso maxims is
increased by the express provision of the
Counstitution, that puwers uot granted are
vgserved, and none shall be implied from
the ennmeration of those which are reser-
ved, dbmendments 9, 10, A granted rem-
edy for & given eause would thercfore seem
to exelude all ungranted ones.  Or, Lo say
the least, the militia not aving been cal-
led forth, it does not and cannot appear
thiat anothier mode is necossary for sup-
pressing the rebellion,

And it scems very obvious that a de.
perture Irom the constitutionul mode ean-
not be considered necessary hecause of'
any defect in the organization of the mil-
itia, tor Congress has ulways had aathor-
ity to correct this, sl it cannat possibly
found uew powers in its own mnegleck of
duty, Most of the Presidents have repeat-
edly ealled the attention of Congress to |
this subjsct, and yet it has never been
udequately atiended to. I do not know
why it wight not have been performed
sinve this rebeliion commenced, sud yet 1
do not kuow that ik could,

Though, therefore, this act was passed
to promT.-. mennd for suppressing the re-
bellion, yet the authorisy to pass it does
not depend on the fact of rebellion. That
fuet autharizes forced levies of the milita
under their own State ofiicers, but not for
the regular army.

DBut it is ot important that Congress
may have assigtued an insufficient teason
for the law. IFit way passsuch o law for
uny reason, we must sustain it for that
reason. The question, thew is—may Con-
gress, independent of the fuet ol rebellion
or invusion, make foreed levies in ovder to
recruit the regular arwy !

It it may, it may do so even when no
war exists or threatens, sud make this the
regular mode of reeruitiog ;3 it may disre-
gord ull considerations of nge, occupition,
prafession and official station; it may take
our (iovernors, legislators, head of State
Departments, judges, shierifs spd all in-|
ferior officers, and all our clergy and pub-
lie teachers, and leave the Btato entirely |
disorganized ; it may admit no binding |
rule of equality or proportion for the pro-|
tection of individaals, States and sectivns. |
In all other matters of allowed eontribu-
tion to the Union, duties, imposts, excises, |
and direct taxes, and organizing snd train-
ing the militia, the rule of .uuit'uarmitj',
equality or proportion is fixed in the Uon
stitution, It could not be so in ealling out
tho militia, beeguse the emergency ol re-
bellion or invasion does not alwuys allow
| of this,

But for the recruiting of the army no
| sueh reason oxists, and yet, contrary o
| the rule of nther eases, it it may be re-
eruited by foree, weo find no regulation or
limitation of the exereise of the power, so
ag to provent it from boing arbitrary and
partial, and heacs wo infer that such
modo of raising armies was not thouzht
of and was not granted. If suy such mode
liad been the intention of the fathera of
the Constitution, they would eertainly

l have subjected it to somo rule of equality
or proportion, and o =ome restriction in
lavor of State rights, asthey have done in
other cases of compulsory contributions to
Federal necessitios. We are forbidden by
the Constitation from inforring the grant
of this power from its not being ennumer-
P’ml as reserved 3 and the rule that what
18 not granted is reserved operates in the
sume way, and is equivalont to the largest
bill of rights,
No doubt it would be wunreasonable to
suppose thut Congress woutd so disregard
uutural righ's as to take suoli an advan.
tage of thix want of regulation of their
power, a& that above indicated; but the
tathers of the Constitution did presume
that some such things are possilie, and,
therefore, they would have regulated the
mode, if such a mode hos been intended.
It needed no regulation,if all recruits were
to be obtained in the ordinary way, by vol-
untary enlistments.
_ Our jealousy of the usurpations of dom-
tuent parties is quite notural; and hasbeen
inherited through many generations of ex-
perience ol cavalier and roundhead, court
and country, whig and tory, partios, ench
using wnconstitutionsl monns of enforcing
the measures which they deemed essantial
or important for the publie welfire, or of
securing their own power; and the lath.
ers ol the Constitutton had experienced
such usurpations from the very beginning
of the teign of George 111, and were not
at all inclined to grant power whieh, for
want of regulation, might possibly hecome
merely arbitrary. They had had no ex-
pericnce of foroed levies for the regular
arny, oxeept by the States themsclves,and
it seems to me they did not intend to
grant fuch a power to the (enernl Gov-
erpment,

Besidas this, the Constitution doees au-
thorize foreed levies of the militia force of
the State in its organized form, in cnse of
rebellion and invision, and, on the prin-
ciple that a rowedy expressly provided for
8 given case excludes all implied ones, it
is lair toinfer that it does not authorize
tloreed levies in any other case or  wode,
‘I'hie mode of incrensing the military foree
or the suppression of rebellion being given
in the Coupstitution, every other wmode
would seem to be exeluded.

But even il it be admitted that the reg-
lar army may be reeruited by forced ley-
ies, it does notseem to weo that the consti-
tutionality of this act is decided. 'Che
question would then take the narrower
furm. [s this mode of cocreion consti-
tutional !

[t scems to me that it is so essentially
incompatible with the proyisions of the
Constitution reletive to the militin that it
cannot be.  Un this subjeet, as on all oth-
ers, all powers not delegated are reserved.,
This power is not expressly delegated aud
cannot be. impliedly so, if incumpatible
with any reserved or granted powers.—
This is not only the express rule of the
Ccustitation, botit is necessarily so; for
we can koow the extent to which State
functiogs were abated by the Federul
Constitution only by ihe cxpress or neoes-
sarily implied terws of Ll law or campuct

in which the abatement is provided for. |
Aund this is the rulein rogard to the cowma |

mon law; it isehanged by statute only so
far asthe expression of the stawite re-
quires it to be,

Naow, the militia was a State institution
before the adoption of the Federul Consti-
tution, and it must continue so, except &0
far as that Constitution chauges it, that
is, by subjecting it, under State officers,to

vided by the Constitution, and substitutes
a now and unprovided one.  Or rather it
 takes that very State force, strips it of its
Iol.ﬁnr_-rn. despoils it of its organization, and
| reconstructs its elements under a differant
[ nuthority, though under somewhat similar
[forms. It this nct is law, it is supreme
law, and the States can have no militia
[out of the class usaally called to militia
duty ; for the whole class is appropriatad
ns a national foree undoer this law ; and no
State can moke any law that is inconsis
tent with it. ‘U'he State militia is wiped
out if this act is valid, except so fat as it
wmay bo permitted by the Federal Govern-
{ment, If Congress may thus, under its
| power to raise armies, constitute all the
State militia men into “national forces'’
(a8 part of the regular army, and make
| them *'linble to porform duty in the ser-
| viee of the United States when ealled out
| by the President,” | cannot seethat it may
| not require (rom them all a coustant mili-
| itary traiving under Federal officers as a
{ preparation for the greatest officient when
| they shail be so calied out, and then all
the State militia and civil officers may be
lput into the ranks and subjected to the
command of such officors as the President
may appoint and every one would then see
| that the constitutional State militia be-
|comes o mere name. The Constitution
makes it and the men in it a national foree
[in a given eontingency and in a preserib.
{ed form butthis act makes so irrespective
of the conslitutional form and contingen-
oy. Thisis the substantial fuct, and 1
any no! able to refine it aeay.

And it secins to mo that this aet is un-
constitutional, beonuse it plainly violates
the State systems in this, that it incorpor-
ates inlo this new national force every State
civil officer, except the Goveroor, and this
exception might bavebeen omitted, and ev-
ery officer of all our social Institutions,
eclergymen, professors, teachers, superin-

soldiers, and thus subjects all the social,
civil and militavy of the States to the Ped
eral power to raise arinies, potentially
wipes them out sltogether, and lanyes the
States ns defenceless s an ancient ity
with its wulls broken down. Nothing is
left that has any constitivaal rizht to stand
befora tho will of the Federal GGovernment,
If this be so, the party in power &t any
time holds all State rights in its bands,—
It is subject to no restraints excapt that of
the comwon morulity of the time and of
the party, and every one Kuows how wealk
and changeable this is in times of popular
excitoment, when the party in power, con-
vinced of the rightpess and greatness of
its own ends, thinks lightly of the modes
and forms that in aoy way obstruct or
retard their attsinment. There are no
canstitulzanal vestraints of this power, if it
exists, aud therefore, if the unsteady mor.
glity of party exeitements will bear it, the
party in power may roquire all the troops
to the drafted from the opposite party or
from States and sections where it prevails,
QOur fathers saw these dangers, and in-
tended the Constitution 1o stand ns a re-
struiut upon party power They knew
that a party in power naturally cueroachies

will, and is inclined, when its power tot
{ tors, to adopt cxtremoe, unusu:l and uo-
| constitutionsl measures to mnintain it;
and they intended to guard ngainst this, —
They knew how piscopaliuns, indepen.
dents and  Pre-byterions, eavalier and
{roundhead, court nnd country, whig and
| tory parties, had each ia turn, when in |
power, tyranuized over their opponentsand |

tendents of hospitals, &e., into common |

upon cvery institution that obstrocts its |

Iy disposed of iz opposition to publie liber-
ty—und the control of the militia o at.
tempted o be usurped as to produce a
rovolution that resulted in the execution,
of Charles I.  But it scems to me that all
this expericnce was lost, in relation to a
most imporiant power, it the whole State
militia system can be set ssida by the Fed-
eral Government at the very time when it
ought to act with with most vigor, ns is
done by this Aot. All this cleatly shows
how little relisnce ean be placed wpon
mers partisan morality in political affairs
and lhiow nbecessary it is to Lave an ac-
knowledged standard, such as the compnet
ol the Constitution, by which it is to be
moderated nod tried,

In England the popular jealousy of
power was usunlly directed against the
party which was ordinarily represented
by the King, bocause lie was a permanent
autbority ; but in this cduntry, in the aot
of framiong the Federal Constitution, it
could be directed agninst no other power
but that which the people were then crea-
ting, or the paties that were sure to con-
tenc for ity and history tells us that this
jealousy wus intense and watchful, and it
was perfeotly natural aud inevitable that
it should bo so. States a3 well as individ-
uals, are carelul in putting themselves un-
der the power of others. That was the
power to be feared in its relations with the
States, and I know not liow it is possible
Lo supposo that under the power to raise
armies they were really giving up their

whole militin system at the time whon it is
most needed, to be the instrument of & sus- i
peeted power, a federsl party in power, |
always prone, whatever be ils name, to}
place its respeet for the time-honored doe-
trines of constitutional liberty in subordi- |
nation to the intemperate, and thoreiore |
often disingenuous zeal for party sucoess. |
!ln great political commotions, libersy is in
its greatost peril ; because, neither party
kknowing how to give or to receive those
reasonanble eoncessions or that tenerous re-
apect that is neeessory to restore peace, the
|oceusion demands foree & alarm or excites !
'ment gives it an undue measure, which in-
creuses the resistance, and cousequont- |
|1y the exeitoment or alarm and the foree,
{until al! the bulwarks of constitutional lib-
erly nre passed or swept away,
I 1f Congress may institute the plan now
{under consideration, us o neeessary and
| proper mode of c:.ercis-inq its power “lo
' then it sacms

rraise and support armies,
| to me to follow with more force thatit may
| take a similar mode in the cxerciee of other |
'Ipt)wersl, and may compel people to lend it
| their money ; tuke their houses for offices
[and courts; their sbips and stedmboats
for the navy ; their land for its fortresses ;
their mechanies nnd workshop for the dit-
ferent brunches of business that are nceded
for army supplics; their physicians, mine
isters and women for army surgeons, |
chaplsins, nurses and cooks ; their hories
| and wagons for their cavalry and for army
| traius and their provisions and corps for
{the support of the srmy, If we give the
atitudinarian  imerpretation, as to mode,
which this act requires, I know not how
to stop short cfthis. 1 am sure there is
no presant danger ol such an extreme in- |
| terpretation, and that even partisan  mor-
ality would forbid ic; but if the power be
admitted, we have no security agaiust the
relaxation of the morality that genders it.
I sm quite enable now to suppose that as
great & power could have been intended to
be granted, aud yet to be leit so loosely
guarded.
It may be thought that even voluntary

organization and training acoording to one | sacrificed or endangered publie liberty.— | enlistments in the regular army havo the |

ubtorm Federal law, und to be called
furth to suppress insurcection and repel jn-
vasion, when the aid of the Federal Gov-
erument is neeled, and it needs this force.

! our Revolution, and they desired
[to profit by their experience.

!

e very

| They had felt how groat was this evil in | sume sort of inconsistency with the wilitia
all the partisan ewruggles that preceded tgyslem a8 foreed recruiting has ; but moro |
osterity |

carclul reficetion will show that it is not |

'¢0. Enplistments in the army takes away |

| For this purpose it is a Federal force; for | vestrietions upon appropristion for the | apart of the miitin; but every militia

ull others it is a State foree, and it is call- | support of the srmy cxceediug two years, |pysiem allows for this, and the geaeral,
ed in the Qonatitation *“the militia of the | 4 copied from our Linglish ancestors, ond | purpose of both is the same—the oo nstitu- |

govaral States!™ 2,2, 1. It is, therefore,
thie standing force of the States, as well us,
in certain gpecified respects, the standing
forgo ol the Union. Aund the right of the
States to have it i3 not oply not granted
away, but is expressly reserved, and its
whole history shows its purpose 1o ba to
sceure  domestio trunguillisy, suppress iu-
surceotions snd repel juvasions,  Neither
the States por the Union  Las auy other
militiaz than this.

Now. it seems to mo plain that the Fed-

eral Governmeunt bas no express sod can

have wo implied power to institute any na-
tionnl foree that is inconsistent with tkis.
This force shall continue, says the Copsti-
tution, avd the Fedoral Government shall
make laws to organize aud troin it, nsit
thinks best, and shall have the wse of it
when needed; this seems ressonable and
sufficient ; is the foree provided for by this
act inconsistent with it !

It seems to me it is, Dy it all men be-
tween the nges of twenty and forty five are
Gdeelared to constitute the wational for-
ces,'’ agd made liable to military dury,
and this is so nearly ko class which is
usunlly understood to constitute  the wili-
tin foree of the States that we may say
that this aet covers the wholo ground ol
the milita and exhausts it entively, Ivis
in foot, in all its features, a militia, for va.
tional, instead of State purpeses, though
claimivg justifieation ouly under thnlpnwor
to raise armies, and accidentally under the
tact of the rebellion, In Epgland this ean
oan be done. beeause, the State being a
unit there, there can be no place for the
distinetion between State and Federal

owers, avd the army and militia forees
Evcomel naturally confounded,

It scems to me this is an  unsuthorized
substitute tor the militia of the States. If
valid, it completely anvuly, for the timo
being, the remedy for iusurreotions pro-

was deemeod by them o constitutionsl lim-
itation af the party in power. None of
our constitutions, State or Federal, have
any purpose or funetion more impoitant
than that of restraiving and regulating the
party that may change to be in power, and
) that is one of the most important purposes

l

1

1 of the separation of gavernwental lunctions

|into dificrent departwments.

Let any one read a few of the instances
lin English history alone, without refor-
| enco to our own or Roman or Greeian his-

tory, whereiu liberty has been sacrificed
(to the interests of u party in power, amd
he will see how important aro our cousti-
tutional restrictions, nnd haw little proba-
ble it is that so great a power as this
sliould have been left by our fathers with-
out restriction—courts of high eommission
eeclesinstical gommission and stur chamber
aud high courts of justice, and special
| comtission of oyer and terminer, under
| such Judges as Soroggs and Jeffries, cre-
ated for the purpose of trying and evndem-
ing acts which no law forbade—liberty of
gpeech and of the press most eruclly pun-
ished by such courts when it ventured on
too free a dissent from the poliey of the
dominant party—informations by the At-
torney General substituted in such cases
| for indictment by the grand jury-—mem-
bera of Parlinment expelled beeause their
opposition was offcnsive or dangerous to
the ruling power—military officers dis-
missed beeause of their politieal opivions,
as wire Lord Shelbourpe, General Cou-
way and Colonel Barre, under the Gran
ville ministry, for their opinions in favor
of America—rumors of plots, resl and
fiotitions, such as the Oates conspiracy,
| the Meal T'ub and Rise House plots, raised
and mwogoified in order to alarm the peo-
ple against all apposition, and faciliats the
down fall of dangerous rivals—patronage
| pensions, and sests in Parliament corrupt:

i

tion of & military force. And, besides this
it is of the very nuturo of the system that|
it leaves every man free in pursuit of his
ordinary calling, nud binds no man to any |,
part of the milisa, except by reuson of
residence, which ke may abandon or|
change as ho plenses.

‘I'liis set ecems to me be further uncon-
stitutionul ia that it provides for a thorough
confusion between the army aud the mili-
tia, by allowing that the regular soldiers
obtained by draft may be assigned, by the
President,to any corps, regiment or brauch
of service he pleasus; whereas the Consti
tution kecps the two forces distinet.  Un-
{der this law, the President may even send
them to the pavy. Under the militia sys-
tem every man goes out with Lis neighbors
and frieuds, eod under officers with whom
he is acquainted. It is very properly
suggested that, in 1700, Gen, Kuox, the
Seorglary of War under President Wash-
ington, and with his approval, aund in
1514, Mr., Monroo, Presitlent Madizsou's
Seerctary of War recommended plans of
recruiting the army, whigh were similar
10 this one, and no doabt this is some ar-
gument in favor of its constitutionality. But
vothwithstauding our great reverence for
those illustrious nemes, it is impossible to
admit them as very influential on this
queation, when we consider that neither of
those plans was adopted by Congress, and
the sutject never reecived such o discuss-
sion a3 (o settle the question, lustead of
Mr. Monroc'e plan o pure militia bill was
reported by Mr. Gilos, from the Bcoale's
Comittee on Military nffaira,

I huve noticed an argument that, be-
causa the notorious Hartford Convention
opposed the war of 1812, and with it Mr,
Monroe's plan of reerniting the army,
therefore, opposition to a similar plan pow

| Constitution, such universal juridicial pow-

| agaiust ull acts contrary to law and pre.

 therefore, this power romains to the States,

| Uongress might never exereise its author-
| ity, or it might not assign ic to them ex-

ought to be suspeeted as unpatriotic. No
doubt such an argument may have some

—

taiving truth, for even bad men may have
mony correct principles, It was not
for opposition to Mr. Monroe's plan that
that  Convention became notorious, —
liven their denunciation of it seoma in-
tended as & prefatory apology for their
other schomes ; for it wns not prepared |
until two months after the plan had bueui
virtually abandoned by the report of Mr.
Gile's plau to the Senate. The condom-
nation of the lHartford Convention was
lounded mainly on the undue and selfish
prominence which it gave to, and the agi-
tationsit raised in favor of its own seo-
tional interests, when the country was on-
gaged in & dangeroas war—its oppsition to
the admission of mew States, lor foar of
losing the balanee of power—its demand
that negroesshould bo considered part of
the militia—its opposition to person of
foreign birth being allowed to hold office
and to its real or mrpusml intention to
produce n scoession of the astorn States,
if it should not euceced in ite mensures,—
Their views, therefore, even by inversion,
ot ad tnvediam amount to nothing in favor
of this law,

On tho subject of our authority to Lear
such n ense, | must infer, from the relusal
ol the Federal couasel to appoar, that it
is devied ; and I express my views as well
as woll as [ am able without that assist.
atiee which 1 think they ought to Lave
rendered.

No one denies that a Federal, ns well as
a State officer,acting without constitutional
authority, to the injury of any one, is lia-
ble to bo sued for lis acts in the State
courts, and I am quite unable to discover
that there is any distinction in such cases
between preventive and redressive reme-
dies, As at present advised, I cannot
doubt that the State courts, having author-
ity to determine the right in such cases in
the first instance, they may exereise it ao-
cordiog to any known remedy that suiss
the easa, legal or equitable.

No ordinarily well educated man ean
doubt that, independent of the Federal

er is inherent in the States, and might by
them be assigned to their judiciary, as it
is in our State in the suthority to enjoin

judicial to the rights of individuals; and,

unless it is taken away by direct prohibi-
tion with the Foderal system.

No one that I know of pretends that it
hias been divectly taken away. Indeed,
g0 fur a8 the Constitution itsolf goes, it is
expressly left to the States and therefore
to the State courts; for the Constitution
aotually iostitutes no court but the Su-
preme Court; and it gives to it no original
jurizdiction except in cases where a foreign
minister or consul, or a State is a party.
I'or all other cases wishin the Federal
power, it gives only appellate jurisdiction.
Aud, o8 there may be no other than State
couris to try, these cuses,the appellate ju-
risdietion of the Federal Supreme Court
neecssarily leaves an original jurisdiction
in them.

True, the Constitution authorizes such
inferior Federal courts as Congress may
think proper to establish ; but the author.
ity to establish such inferior courts cannot
divest this origingl State jurisdiction ; for

clusively of the Stute courts, Thoe very
frame of the Constitution, therefore, ad

mits that the States may bave the original
jurisdiction of such cases, subject to the
appellate jurisdiction of the Federal Sa-
preme Court, and po U'ederal law has yot
forbiddan it to them, even il this may be
done,

And such & judiciary systemn was not at
all strange to the fathers of the Constita-
tion, and is wall koown in listory, It
was the very syslem ol the colonies be.
forc our independence. Our colonisl
courts had authority to try all kinds nf
cases whether arising under eolonial or
under imperial law, and the only remedy
for misjudgment wus by appeul or writ of
error to the proper imperial courts in Bog- |
laud ; and so it waa in Leelaud before the |
Union. And so it is everywhere with
courts and othar authorities that sre morely |
logul in their constitution and jurisdiction;
they administer even the general law of |
State, but always subject to the appellate
authority of more general jurisdiction.—
And tlis appellate jurisdiclion was in gen- |
ernl considered suffioient to preserve the |
Anglo Saxun courts in due subordination |
to the royal courts after the Norman con-
quest ;3 though certisrare to trapefer eauses
before trial was also in use, and o Nor-
man was bound to abide the judgment of
a Saxon eourt to whoso jurisdiction he'
choso toobject. No doubt a similur prac-
tice can be traced in every country, not |
purely despotio, where different State or- |
gonizations or differcut peopls have been
united under one general government. In
many cases the paramonnt law is dnlerna-
tional law, and you sectional or State |
courts muy decide what it is, subject to
the appellate jurisdiction of treaties or of |
Urmigs.
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influence, but it Lina no real value in nseer. . legislate bins never been regarded s pre-

venting actual Stato legistation. Aud the
danger of conflicts between Federal and
State authorities is not different in ite

- charaoter from that which may arise be-

tween different depactments of the same
Government, and lesd to results that are
quite ineoluble. Mutual trust and respect
and a carcful adherence to tha Conetitu-
tion, can alone save us from such diffiouls
tiey.

It is with very real distress that I find
my miund foroed into this conflict with ag
act of Congress of such very great impor-
tance in the juncture of Federal affairs
bat I cannot help it. Possibly, and the
question is so presented that I cannot
evade it, an arrangement from the eounsel
of the Government might have saved mo
from this, il it is an error ; and it may yek
produco a different result on the final hear-
ing, which I trust will take place so soon
that no public or private injury may arise
from any misjudgment now and heres

Certainly, in this great stroggle, we ows
uothing to the rebels but war, until they
submit, unless it be that we do not let the
war so depart from its proper purposes as
to force them to submit to a constitution
and system diffcrent from that againsh
which they bave rebelled, But wo:lgo owe
it te cach other, to minorities and individ-
uals, that no part of that saored compaot
of Union shall become the sport of parti-
sun struggles, or be subjected to the an-
archy of conflieting moralities, urged on
by ambitious hopes veiled in the back
ground. Our golemn oaths and plighted
faith have made that eompact the shield of
State constitutions, iustitutions and pecu-
liarities, and of their right to their own
frec development, ngainst all arbitrary and
intsrmeddling aotion of the central Gov-
ernment (whiok in all free countries repre-
sents a party), and I venture 1o hope that
that shield will continue to afford its inten-
ded protection,

What | haye written, I have written un-
der a very deep sense of the responsibility
imposed upon nie by mg position, sod
with an earpest desire to be guided only
by the Coustitution, Very many will be
digsatisfied with my conclusions, but I
submit to the judgment of God, and also
to that of my fellow-citizens when the
present troubles shall have passed away
and are felt no mare.

1 am in favor of granting the injonotion
in favor of each of the defendants for his
own protection, but not for the staying of
all proceedings under the act,

ORDER.

Nov., 90,1863, Preliminary injunction
(in each case) granted for the protection
of the plaintiff, on his giving bond with
surity to bo approved by the Prothonotary
in the sam of §500, according to law, lnc{
refused for any further purpose,

ArTER the retreat of the army of Gen.
Roscorans to Chattancoga he issued a con-
gratulatory erders to his soldiers, in which
he said ; ““You bold in your hands the
substantial lruits ol a victory, and deserve,
and will receive, the honors and plaudits
of a grateful nation, which asks nothing of
even those who have been figHting us but
obedienoe to the Coastitution and laws ese
tablished for our own common benefit."—
Gen, Rosecrans did not profit by the ex-
perience of the past. Gen. MeClellan was
set aside for prating of she Constitution,
and doubtless the same caused his removal.

WE like fiue writing when it is properly
applied, so we appreciate the following
burst of eloquence in one of our exehang-
s i—

A the ostrich uses boih legs and wings
when the Arabian eourser bounds in ber
rear, as the winged lightning leaps trom
the heavens when the thunderbolts are
loosed, so does a little negro run when a
big dog is after him,"

Very Kxowina,—An elegently dressed
young lady entered a railway ecarrisgo
where (here were geveral gents, one of
whom was lighting n cigar. One of the
gents asked il smoking would iucommodg
her. She replied : I do not know air |
no glil:llltm}ln has ever smoked in my pres-
euea,

L —-—— e ———

AN old Dutehman undertook to wallop’
his sou, but Juke turned upon him nns
walloped him. The old man consoled
himsell for his defest by rejeicing at  hia
son's manhood. Mo said, *Vell, Jake ish a
schmart fellow ; he can whip his own
taddy.'

Anlrishman was employed to trim soms
fruit treea, He went in the morning, and
on returning at noon, was asked if he had
completed the work., No, was the roply,
but he had cut them down, and was going
to trim them in the afteruoon,

A friend of & soldier who was suffering
from s poinful wound, said to him the
other day,~-*Well, T'om, do you feel like
going back to the army when your wound
is well 1"

*No, unless I could go back as & nigger

With all this present to the minds of the | o a brigadier-gencral ™
- ——

fathers of the Constitution, it seems to me
that they could not haveintended o depar-
ture without giving expression to their in-
tention, aud thig they have not done.—
I'hey seem even to express the cooirary
when they declare the Constitution and the |
laws made under it to be not morely Fed-
eral law, but “the supreme law of the land,"
and require sll State officers to be sworn
to support it. That mere Federal auflior-
ity does not exclude State action is very
well illustrated by this very subject of the
lmllilia, where the Federsl authority to

A npegro deserter, who was dragtd
through the streets of Boston the other
day, beld up bis mansneled hands, exelaim.
ing, *Dis am messa Livouw's praclama.
shun—dis am de liberty of the colored
| pusson.’’

B

| “Why, dont your father lake & news:
paper 1" said o gentleman to a little ur-
| ¢hin, whom he caught in the mot of pil-
fering one from his door :leE, “Cauks

e sonds me 1o take it," was the reply.




